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[The plaintiff underwent an appendectomy. His primary physician, the surgeon and a variety of hospital personnel were present during the 
operation. Afterwards the plaintiff complained of pain in his right arm and shoulder, which he had first felt when he awoke from the surgery 
.The pain spread down his arm and grew worse until he was unable to rotate or lift his arm. His medical experts testified that the injury was a 
paralysis of traumatic origin, probably caused by pressure.]  
Plaintiff’s theory is that the foregoing evidence presents a proper case for the application of the doctrine of res ipsa loquitur, and that the 
inference of negligence arising there from makes the granting of a nonsuit improper. Defendants take the position that, assuming that plaintiff’s 
condition was in fact the result of an injury, there is no showing that the act of any particular defendant, nor any particular instrumentality, was 
the cause thereof. They attack plaintiffs action as an attempt to fix liability "en masse" on various defendants, some of whom were not 
responsible for the acts of others; and they further point to the failure to show which defendants had control of the instrumentalities that may 
have been involved. * * * We are satisfied, however, that these objections are not well taken in the circumstances of this case.  
The doctrine of res ipsa loquitur has three conditions: "(1) the accident must be of a kind which ordinarily does not occur in the absence of 
someone's negligence; (2) it must be caused by an agency or instrumentality within the exclusive control of the defendant; (3) it must not have 
been due to any voluntary action or contribution on the part of the plaintiff' [ ] It is applied 
in a wide variety of situations, including cases of medical or dental treatment and hospital care. [ ]  
* * * The present case is of a type which comes within the reason and spirit of  
the doctrine more fully perhaps than any other. * * * [I]t is difficult to see how the doctrine can, with any justification, be so restricted in its 
statement as to become inapplicable to a patient who submits himself to the care and custody of doctors and nurses, is rendered unconscious, 
and receives some injury from instrumentalities used in his treatment. Without the aid of the doctrine a patient who received permanent injuries 
of a serious character, obviously the result of some one's negligence, would be entirely unable to recover unless the doctors and nurses in 
attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability. [ ] If this were the state of the 
law of negligence, the courts, to avoid gross injustice, would be forced to invoke the principles of absolute liability, irrespective of negligence, 
in actions by persons suffering injuries during the course of treatment under anesthesia. But we think this juncture has not yet been reached, 
and that the doctrine of res ipsa loquitur is properly applicable to the case before us.  
The condition that the injury must not have been due to the plaintiffs voluntary action is of course fully satisfied under the evidence produced 
herein; and the same is true of the condition that the accident must be one which ordinarily does not occur unless some one was negligent. We 
have here no problem of negligence in treatment, but of distinct injury to a healthy part of the body not the subject of treatment, nor within the 
area covered by the operation. The decisions in this state make it clear that such circumstances raise the inference of negligence and call upon 
the defendant to explain the unusual result. [ ]  

* * *  

We have no doubt that in a modern hospital a patient is quite likely to come under the care of a number of persons in different types of 
contractual and other relationships with each other. For example, in the present case it appears that Drs. Smith, Spangard and Tilley were 
physicians or surgeons commonly placed in the legal category of independent contractors; and Dr. Reser, the anesthetist, and defendant 
Thompson, the special nurse, were employees of Dr. Swift and not of the other doctors. But we do not believe that either the number or 
relationship of the defendants alone determines whether the doctrine of res ipsa loquitur applies. * * *  

* * *  

It may appear at the trial that, consistent with the principles outlined above, one or more defendants will be found liable and others absolved, 
but this should not preclude the application of the rule of res ipsa loquitur. The control at one time or another, of one or more of the 
variousencies or instrumentalities which might have harmed the plaintiff was in the hands of every defendant or of his employees or temporary 
servants. This, we think, places upon them the burden of initial explanation. Plaintiff was rendered unconscious for the purpose of undergoing 
surgical treatment by the defendants; it is manifestly unreasonable for them to insist that he identify anyone of them as the person who did the 
alleged negligent act.  
The other aspect of the case which defendants so strongly emphasize is that plaintiff has not identified the instrumentality any more than he has 
the particular guilty defendant. Here, again, there is a misconception which, if carried to the extreme for which defendants contend, would 
unreasonably limit the application of the res ipsa loquitur rule. It should be enough that the plaintiff can show an injury resulting from an 
external force applied while he lay unconscious in the hospital; this is as clear a case of identification of the instrumentality as the plaintiff may 
ever be able to make.  
An examination of the recent cases, particularly in this state, discloses that the test of actual exclusive control of an instrumentality has not been 
strictly followed, but exceptions have been recognized where the purpose of the doctrine of res ipsa loquitur would otherwise be defeated. * * *  
In the face of these examples of liberalization of the tests for res ipsa loquitur, there can be no justification for the rejection of the doctrine in 
the instant case. As pointed out above, if we accept the contention of defendants herein, there will rarely be any compensation for patients 
injured while unconscious. A hospital today conducts a highly integrated system of activities, with many persons contributing their efforts. 
There may be, e.g., preparation for surgery by nurses and interns who are employees of the hospital, administering of an anesthetic by a doctor 
who may be an employee of the hospital, an employee of the operating surgeon, or an independent contractor; performance of an operation by a 
surgeon and assistants who may be his employees, employees of the hospital, or independent contractors; and post surgical care by the surgeon, 
a hospital physician, and nurses. The number of those in whose care the patient is placed is not a good reason for denying him all reasonable 



opportunity to recover for negligent harm. It is rather a good reason for re-examination of the statement of legal theories which supposedly 
compel such a shocking result.  

We do not at this time undertake to state the extent to which the reasoning of this case may be applied to other situations in which the doctrine 
of res ipsa loquitur is invoked. We merely hold that where a plaintiff receives unusual injuries while unconscious and in the course of medical 
treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly 
be called upon to meet the inference of negligence by giving an explanation of their conduct.  
The judgment is reversed.  
  
 
 


