DARLING v. CHARLESTON COMMUNITY MEMORIAL HOSPITAL
Supreme Court of Illinois, 1965. 33 I11.2d 326, 211 N.E.2d 253.

This action was brought on behalf of Dorrence Darling Il, a minor (hereafter plaintiff), by
his father and next friend, to recover damages for allegedly negligent medical and
hospital treatment which necessitated the amputation of his right leg below the knee. The
action was commenced against the Charleston Community Memorial Hospital and Dr.
John R. Alexander, but prior to trial the action was dismissed as to Dr. Alexander ,
pursuant to a covenant not to sue. The jury returned a verdict against the hospital in the
sum of $150,000. This amount was reduced by $40,000, the amount of the settlement
with the doctor. The judgment in favor of the plaintiff in the sum of $110,000 was
affirmed on appeal by the Appellate Court for the Fourth District, which granted a
certificate of importance. 50 I11.App.2d 253,200 N.E.2d 149.

On November 5, 1960, the plaintiff, who was 18 years old, broke his leg while playing in
a college football game. He was taken to the emergency room at the defendant hospital
where Dr. Alexander, who was on emergency call that day, treated him. Dr. Alexander,
with the assistance of hospital personnel, applied traction and placed the leg in a plaster
cast. A heat cradle was applied to dry the cast. Not long after the application of the cast
plaintiff was in great pain and his toes, which protruded from the cast, became swollen
and dark in color. They eventually became cold and insensitive. On the evening of
November 6, Dr. Alexander "notched" the cast around the toes, and on the afternoon of
the next day he cut the cast approximately three inches up from the foot. On November 8
he split the sides of the cast with a Stryker saw; in the course of cutting the cast the
plaintiffs leg was cut on both sides. Blood and other seepage were observed by the
nurses and others, and there was a stench in the room, which one witness said was the
worst he had smelled since World War 11. The plaintiff remained in Charleston Hospital
until November 19, when he was transferred to Barnes Hospital in St. Louis and placed
under the care of Dr. Fred Reynolds, head of orthopedic surgery at Washington
University School of Medicine and Barnes Hospital. Dr. Reynolds found that the
fractured leg contained a considerable amount of dead tissue which, in his opinion,
resulted from interference with the circulation of blood in the limb caused by swelling or
hemorrhaging of the leg against the construction of the cast. Dr. Reynolds performed
several operations in a futile attempt to save the leg but ultimately it had to be amputated
eight inches below the knee.

The evidence before the jury is set forth at length in the opinion of the Appellate Court
and need not be stated in detail here. The plaintiff contends that it established that the
defendant was negligent in permitting Dr. Alexander to do orthopedic work of the kind
required in this case, and not requiring him to review his operative procedures to bring
them up to date; in failing, through its medical staff, to exercise adequate supervision
over the case, especially since Dr. Alexander had been placed on emergency duty by the
hospital, and in not requiring consultation, particularly after complications had
developed. Plaintiff contends also that in a case which developed as this one did, it was
the duty of the nurses to watch the protruding toes constantly for changes of color,



temperature and movement, and to check circulation every ten to twenty minutes,
whereas the proof showed that these things were done only a few times a day. Plaintiff
argues that it was the duty of the hospital staff to see that these procedures were followed,
and that either the nurses were derelict in failing to report developments in the case to the
hospital administrator, he was derelict in bringing them to the attention of the medical
staff, or the staff was negligent in failing to take action. Defendant is a licensed and
accredited hospital, and the plaintiff contends that the licensing regulations, accreditation
standards, and its own bylaws define the hospital's duty, and that an infraction of them
imposes liability for the resulting injury.

The basic dispute, as posed by the parties, centers upon the duty that rested upon the
defendant hospital. That dispute involves the effect to be given to evidence concerning
the community standard of care and diligence, and also the effect to be given to hospital
regulations adopted by the State Department of Public Health under the Hospital
Licensing Act to the Standards for Hospital Accreditation of the American Hospital
Association, and to the bylaws of the defendant. As has been seen, the defendant argues
in this court that its duty is to be determined by the care customarily offered by hospitals
generally in its community. Strictly speaking, the question is not one of duty, for , in
negligence cases, the duty is always the same, to conform to the legal standard of
reasonable conduct in the light of the apparent risk. What the defendant must do, or must
not do, is a question of the standard of conduct required to satisfy the duty.” Custom is
relevant in determining the standard of care because it illustrates what is feasible, it
suggests a body of knowledge of which the defendant should be aware, and it warns of
the possibility of far-reaching consequences if a higher standard is required. But custom
should never be conclusive.

In the present case the regulations, standards, and bylaws which the plaintiff introduced
into evidence, performed much the same function as did evidence of custom. This
evidence aided the jury in deciding what was feasible and what the defendant knew or
should have known. It did not conclusively determine the standard of care and the jury
was not instructed that it did. "The conception that the hospital does not undertake to
treat the patient, does not undertake to act through its doctors and nurses, but undertakes
instead simply to procure them to act upon their own responsibility, no longer reflects the
fact. Present-day hospitals, as their manner of operation plainly demonstrates, do far
more than furnish facilities for treatment. They regularly employ on a salary basis a large
staff of physicians, nurses and interns, as well as administrative and manual workers, and
they charge patients for medical care and treatment, collecting for such services, if
necessary, by legal action. Certainly, the person who avails himself of 'hospital facilities'
expects that the hospital will attempt to cure him, not that its nurses or other employees
will act on their own responsibility.” The Standards for Hospital Accreditation, the state
licensing regulations and the defendant's bylaws demonstrate that the medical profession
and other responsible authorities regard it as both desirable and feasible that a hospital
assume certain responsibilities for the care of the patient.

* * * Therefore we need not analyze all of the issues submitted to the jury. Two of them
were that the defendant had negligently: "failed to have a sufficient number of trained



nurses for bedside care of all patients at all times capable of recognizing the progressive
gangrenous condition of the plaintiffs right leg, and of bringing the same to the attention
of the hospital administration and to the medical staff so that adequate consultation could
have been secured and such conditions rectified; * * * and failed to require consultation
with or examination by members of the hospital surgical staff skilled in such treatment;
or to review the treatment rendered to the plaintiff and to require consultants to be called
in as needed."

We believe that the jury verdict is supportable on either of these grounds. On the basis of
the evidence before it the jury could reasonably have concluded that the nurses did not
test for circulation in the leg as frequently as necessary, that skilled nurses would have
promptly recognized the conditions that signaled a dangerous impairment of circulation
in the plaintiffs leg, and would have known that the condition would become irreversible
in a matter of hours. At that point it became the nurses' duty to inform the attending
physician, and if he failed to act, to advise the hospital authorities so that appropriate
action might be taken. As to consultation, there is no dispute that the hospital failed to
review Dr. Alexander's work or require a consultation; the only issue is whether its
failure to do so was negligence. On the evidence before it the jury could reasonably have
found that it was.

[The remainder of the opinion, discussing expert testimony and damages, is omitted.]



